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1. INTRODUCTION 

INTRODUCTION 

1.1 This explanatory note sets out the Appellant's position following the receipt of further statements 

from High Peak Borough Council (HPBC) and Derbyshire County Council (DCC) on 31 May 2024 

concerning the proposed financial contribution in respect of an off-site multi user link between the 

appeal site and the Trans Pennine Trail (TPT).  It has been prepared with the input of the Appellant's 

witnesses covering highways and transportation (Mr Roberts), engineering (Mr Nichols) and 

planning (Mr Hourigan).  

1.2 At the outset it is worth establishing that matters have been raised by DCC very late in the appeal 

proceedings.  The appeal was submitted on 29 February 2024 (the Appellant having given the 

requisite 10 working days’ Notice of its intention to appeal and request a Public Inquiry) and DCC 

will have been notified of the appeal by HPBC as DCC had submitted comments on the application 

to HPBC.   

1.3 No response to the appeal was issued by DCC by 19 April 2024 (that being the date set out in the 

start letter by which interested parties were to lodge representations with PINS).  In fact the first 

the Appellant knew of the issues was during discussions on the Section 106 Agreement in late May 

2024.   

1.4 Having reviewed the two statements now provided it appears that the Appellant finds itself (through 

no fault of its own) caught in a dispute between HPBC and DCC which is totally unsatisfactory this 

late in the appeal.   

1.5 The Appellant welcomes the opportunity afforded to it by the Inspector to set out its position and 

this is as follows.   
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COMMENTS ON THE STATEMENT OF DCC 

1.6 Firstly, it is worth noting the chain of correspondence between HPBC and DCC (that appears at 

Appendix 1 of DCC's statement) in that the Appellant is not copied into any of that correspondence 

so it is unsurprising that the current issues have come without warning to it so late in the appeal 

process.   

1.7 Secondly, the first time (26 October 2024) DCC (via Mr Donaldson) say to the LPA that the off-site 

link is unacceptable (because the highways in the development are not going to be adopted by DCC) 

is on 26 October 2023.  It should be pointed out that by this point Members of HPBC's Development 

Control Committee had resolved to refuse full planning permission at the meeting of the 

Development Control Committee on 23 October 2023 although the Decision Notice (DN) did not 

materialise until 27 October 2024.   

1.8 Mr Donaldson's response appears to be contradictory to that of his colleague Mr Tilley who refers 

in Appendix 1 of the DCC Statement to the comments on the application of 3 July 2023 and 28 

November 2022.  In summary terms the Appellant's understanding was that it would build the multi 

user link up to the south west boundary of land under its control and would make a financial 

contribution towards the provision of a link on DCC owned land between that point and the TPT 

circa 240 metres away.  Indeed that was the basis upon which the application was reported to 

HPBC's Development Control Committee (see Paragraph 7.10.6 - 7.10.7 & 7.18.13 - 7.18.14 of 

CD3.1).  Further it was the basis on which the Appellant proceeded with the appeal on 29 February 

2024 i.e. the funds requested for building the off-site-link would be paid in full.   

1.9 DCC appear to now be going back on what was agreed with regard to the off-site link during the 

course of the application in now stating (Paragraph 2 of the main body of their statement) that the 

Council's sustainable travel team only supported the off site link because they thought the roads in 

the development were to be adopted.  None of the consultation responses (reproduced in Appendix 

1 of the DCC Statement) from that team make their support contingent on adoption of highways 

within the development.   

1.10 As to the criticism levied by DCC regarding adoption of the roads within the development this is 

dealt with in the evidence of Mr David Roberts and Mr Richard Nicholas; particularly in relation to 

gradients and why DCC's desired gradient cannot be achieved.  In summary terms it is noted that 
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there are no highways Reasons for Refusal (RfR) relating to the development as set out in the 

Council’s DN.   

1.11 Furthermore, DCC could opt to adopt the roads within the development but it is choosing, at this 

point, to say that it will not do so.  In that respect following receipt of DCC's statement the Appellant 

has acquired a copy of the Section 38 Agreement (adoption) relating to the Linglongs Road 

development in Whalley Bridge (Appendix 1).  That scheme is referred to in the PoE of Mr Nichols 

(from paragraph 2.10 onwards) and the parallels to the appeal scheme are notable in terms of 

gradients. It is notable that having had the opportunity to review the Appellant's evidence on 

highways and engineering matters DCC make no comment whatsoever on the Linglongs Road 

scheme in their latest statement.   

1.12 As to DCC's objection to adoption due to gradients attention is drawn to the Section 38 Agreement 

in Appendix 1.  In that respect the following points are noteworthy: 

• That similar to the appeal scheme there are no direct dwelling accesses off 

the adoptable highway along the section of 1 in 10 highway. However, in the 

Linglongs Road scheme there are two junctions (Road 2 and Road 3) that are 

formed within the section of Road 1 where the gradient is 1 in 10.  In contrast 

the appeal scheme has no junctions along the section of 1 in 10.  Mr Nichols 

considers it preferable to have no side junctions where the steeper gradient 

is proposed which is the approach adopted by the appeal scheme. 

• The Section 38 Agreement is dated 18 October 2023 which is around the time 

the appeal scheme was being determined by HPBC and the objections raised 

in correspondence with HPBC by DCC to the appeal scheme on the basis of 

gradients.  Clearly DCC is taking an inconsistent approach between the appeal 

site and the Linglongs Road scheme when the matter of adoption is 

concerned and without any justification in its latest statement.   

1.13 As to the criticism that the off-site link could be closed at any time by the private owner of the 

appeal site this could be easily dealt with by way of a planning obligation and will be provided for 

within the Section 106 Agreement which is to provide forthe owner not to gate or block the link and 

keep the access open and available for use.   

1.14 As to the suggestion by DCC that the developer was aware of the concerns of DCC with regard to 

the off-site link that is not correct as noted above.  Indeed the points raised on Page 2 of the DCC 

statement all refer to post determination correspondence which the Appellant was not copied into 
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and was not aware of until it was provided in the DCC Statement to this public inquiry in response 

to the Inspector’s request.   

1.15 Finally, with regards to the DCC recommendation of refusal this is dealt with in the evidence of Mr 

Roberts and Mr Nichols and there is no need to repeat the points again here other than to say the 

position is not shared by HPBC or the Appellant.   

COMMENTS ON THE STATEMENT OF HPBC 

1.16 It is noted that HPBC say that the link would improve the sustainability merits of the site.  They are 

now not saying in their formal statement that the link is necessary to make the development 

acceptable in planning terms and failure to fund the link would not cause a conflict with any 

Development Plan policy.   

THE APPELLANT'S POSITION 

1.17 The Appellant's position (at the time of writing) is as follows: 

• The Appellant is making provision within the Section 106 Agreement for 

payment of the funds for the off-site link as required by HPBC, such funds to 

be paid on occupation of the 20th dwelling.   

• The funds will be repayable to the Appellant (with interest) in the event that 

they are not used for the purposes specified and with a timescale (at the time 

of writing) yet to be agreed.   

• The Section 106 Agreement will contain a negative obligation not to block or 

gate the link on land in the control of the Appellant and a positive obligation 

to keep the access open and available for use.  

• The Section 106 Agreement contains management provisions for all publicly 

accessible land and any roads within the development which are not adopted 

by DCC.   

• The Section 106 Agreement will contain a blue pencil clause which will allow 

obligations to be struck out if the Inspector finds that they do not meet all of 

the tests set out in Regulation 122(2) of the Community Infrastructure 

Regulations 2010 (As amended) 
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1.18 In the event that DCC refuse to enter into the Section 106 Agreement with provision made for the 

off-site link the matter will be removed from the bi-lateral agreement and will be the subject of a 

separate Unilateral Undertaking (UU); that undertaking will provide for: 

• Offering the monies for the off site link to DCC at commencement of development.   

• If DCC refuse the offer of funding for the off-site link at the commencement of 

development the monies will be paid to HPBC.   

1.19 As to the Appellant's position on the weight to be afforded to the link this is dealt with in Chapter 

14 of Mr Hourigan's PoE wherein at Table 3 the provision of the link is described as having a positive 

effect.  That is because it is recognised as a benefit that the development would deliver to the new 

and existing community should it be provided.   

1.20 As an aside to all of the foregoing the Inspector will note when he visits the site that local permissive 

pedestrian routes currently exists across the appeal site which link to DCC and third party land to 

the south west.  Both these adjoining land parcels also have permissive pedestrian routes across 

them and, whilst it is recognised that the adjoining landowners could prevent access at any point in 

the future to their land, as things stand access is available for pedestrians to connect to the TPT.  

Notably as one of the landowners is DCC (who clearly wish to encourage access to the TPT) it would 

perhaps seem counter productive to its stated aims if such access were to be prevented in the future 

even if the link proposed to be funded by the Appellant in this case did not materialise.   

Ends.   
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